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CARLSON, JUSTICE, FOR THE COURT:
1. From a Clarke County Circuit Court judgment of conviction on three counts of
embezzlement, Mary Lynn Fagan appealed to this Court, and the case was assigned to the Court
of Appeals, which, in a 55 decigon, affirmed the circuit court's judgment of conviction.

Fagan v. State, 881 So.2d 851 (Miss. 2003). Fagan filed a petition for writ of certiorari,



assarting errors both in the trial court judgment and in the Court of Appedls affirmance of the
trid court judgment, and we granted cettiorari. Fagan v. State, 878 So.2d 66 (Miss. 2004).
We granted certiorari to consder the issue involving repeated references to a polygraph
examination. Hnding that these repeated references to a polygraph examination — were
pregudicid in this close, crcumdantid evidence case and, thus, deprived Fagan of a far trid,
we reverse the judgments of the Court of Appeals and the Clarke County Circuit Court and
remand this case for anew tria congstent with this opinion.
FACTSAND PROCEEDINGSIN THE TRIAL COURT

92. These facts are quoted verbatim from the opinion of the Court of Appedls.

Mary Lynn Fagan worked as a deputy clerk in the Clarke County Justice Clerk’s

(sc) office from 1994 until 1999. After money was discovered missing from

the clek’'s office, Fagan was indicted for embezzling the missng money.

Soecificdly, she was indicted for embezzZing money on three separate

occasons. February 19, June 16 and 19, 1999. Throughout 1999, Fagan worked

with two other deputy clerks who also received money, issued receipts and made

deposits. The State' s case was based on circumstantial evidence.
881 So.2d at 853.
113. On apped, Fagan raised five issues: (1) inquffidency of evidence, (2) the prosecution’s
improper quedtioning regarding witnesses  willingness to take polygraph examinations, (3) the
prosecution’s use of documents that were not disclosed in discovery; (4) the prosecution’s
introduction of other crimes, and, (5) the trid court’s failure to grant a new trial based on
newly discovered evidence. The Court of Appeds found no error and affirmed the judgment
of the circuit court.

4.  Although the Court of Appeds plurdity agreed that the case wasentirdy

crcumdantid, it found a “common thread” of evidence pointing to Fagan, induding her initids



on the computer-generated receipts for the monies in question; tesimony that she had been
the clerk to receive the money; and, testimony that Fagan was the only deputy clerk who knew
how to backdate receipts in the computer.! Id. a 853. As to the issue regarding the polygraph
examination, a sharply-divided court hdd that the prosecution’s comments, remarks and
continuing line of questioning regarding the polygraph examination, made over Fagan's
sugtained objections, was not an attempt to circumvent the judge's ruling, but was merdy an
attempt to word his question so as to avoid a hearsay objection. The Court of Appeds aso
stated that the references to the polygraph examinations, under these facts, was not enough to
entitle Fagan to anew trid.

5. In a dissenting opinion, Presiding Judge Southwick, joined by Chief Judge McMillin and
Judges Chandler and Griffis stressed that the repested references to the polygraph
examinaions were very important in this case based entirdy on circumdantid evidence, with
the undisputed facts reveding that dl of the deputy clerks had unrestricted access to the
money.> Presiding Judge Southwick noted that the remarks and questions about the other two
clerks voluntesring to take a polygraph examinaion “added inappropriate evidence onto the
scale’ of what was a closaly balanced case. 1d. at 859 (Southwick, P.J., dissenting).

DISCUSSION

T6. In the case sub judice, the Court of Appeds plurdity held that theprosecutor’'s

It is undisputed that the two other deputy clerks had access to a common cash drawer and that
placing the funds in the drawer, preparing deposit slips, making bank deposits and preparing computer-
generated reports regarding these transactions were shared duties without safeguards or restrictions
concerning the common cash receptacle.

*Then-Presiding Judge King was the fifth dissenter; however, he did not join Presiding Judge
Southwick’s dissent, but instead dissented without opinion.
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references to polygraph examinations and to the cooperation of other possible suspects were
inadvertent and indgnificat. In response, Fagan assarts that the repeated remarks made by the
prosecutor regarding the other clerks willingness to take the polygraph examination is
reversble error pursuant to Weatherspoon v. State, 732 So.2d 158 (Miss. 1999). Less than
one month prior to trid, the trid judge entered an order granting Fagan's motion in limine
regarding polygraph evidence. Specificaly, thetria court’s order Sated, inter dia:

[T]hat the prosecution and dl of its witnesses are limited and prohibited from

meking any reference, daement or indnuaion concerning the taking or not

taking of any polygraph examination or any results thereof.
However, notwithdanding the trid court's pretria order prohibiting evidence concerning
polygraph examinaions, and notwithstanding repeated defense objections which were sustained
by the trid court, the prosecutor, in a line of quedioning regarding the other clerks
willingness to cooperate with the invedigation, made severa references to polygraph
examindions. The State's key witness was Earl Smith, a specia agent with the Department of
Audit for the Missssppi State Auditor's Office. During the redirect examination of Agent
Smith in the State' s case-in-chief, the following testimony was dlicited:

Q. Wdll, there are two other clerksin the office; is that right?

A. That's correct.

Q. And did your investigation not iminate the two of them?

BY MR. JACOB: We object to leading and especidly in light of the witness

prior answer.

BY THE COURT: Sudgtained for leading.

Q. (Continuing): What did your invedtigation reved about the other two ladies?

MR. JACOB: We abject to hearsay now.

BY THE COURT: All right, I'm going to sustained [sc] that counsel.

Q. (Continuing): | don't want anything they told you. What did your investigation

reved about whether the two of them committed this crime?

BY MR. JACOB: Object to hearsay.
BY THE COURT: Wdll, I'm going to sustain it.



Q. (Continuing): I'm not taking about anything they sad to you. In your
investigation, your audit, did it reved ther involvement in this?

BY MR. JACOB: Object to hearsay--

BY THE COURT: Wdl, your question is does he have an opinion of whether the
other two are guilty?

BY MR. MITCHELL: No, sr, what did his investigation show?

BY THE COURT: Wel, I'm going to sustain the objection.

Q. (Continuing by Mr. Mitchdl): Okay, let's go through them one by one. What
did you do to rule out the other two Clerks?

BY MR. JACOB: We object to this, your Honor. It is improper redirect, and it's
hearsay.

BY THE COURT: Objection isoverruled. | think he can answer that question.

Q. (Continuing) What was the firgt thing you did?

A. Okay, the fird thing | did was | went in and looked at the receipts, compared
those with dally reports. | secured bank records and looked at such things as who
made deposits, who receipted for money. We interviewed each clerk. The other
two clerks or dl of the clerks were provided with the opportunity to take a
polygraph--

BY MR. JACOB: Y our Honor, we object.

BY THE COURT: Sudtained.

A. (Mr. Smith): We--

Q. No results-you can't say any results of a polygraph--

BY MR. JACOB: May we approach--

Q. Thequestion | have--

BY THE COURT: At the next break, you may--objection is sustained.

Q. (Continuing by Mr. Mitchell): The next question | have is did the other two
clerks agree to that?

A.Yes-

BY MR. JACOB: We object.

Q. All right. So, they cooperated--

BY THE COURT: Wait just aminute, counsd.

BY MR. MITCHELL: All right.

BY THE COURT: You have an objection to what, questioning the other two
clerks?

BY MR. JACOB: May we approach?

BY MR. MITCHELL: The question wasn't he asked them to take a polygraph; the
question isjust did they agreeto do that.

BY THE COURT: Right, and your objection is sustained. It is not admissible or
relevant.

Q. (Continuing): All right, did the two clerks cooperate in every way you asked
them to cooperate?

A. Yes, they did--

BY MR. JACOB: We object to this, your Honor, especidly in light of the prior



statement, the prior question.

BY THE COURT: Wedl, overruled as to that particular objection, about
cooperation during hisinvestigation.

Q. (Continuing): They did cooperate?

A. Yes, they did.

Q. Okay. Did they refuse to do anything you asked them to do to help with the
investigetion?

BY MR. JACOB: Object to leading.

BY THE COURT: All right, rephrase it. Sustained. Y ou're suggesting the answer.
Q. (Continuing): What if anything did they do--did they fail to cooperate with
you?

A. Nothing.

7.  Agent Smith tedified that each clerk was given an opportunity to submit to a polygraph
examination. Although Fagan's immediate objection was sustained, the district attorney told
his witness, in front of the jury, not to refer to the results of the polygraph examinations. At
this time, the judge denied defense counsd’s request to approach the bench. Although there
was an objection by defense counsd, Agent Smith further tedtified that the clerks agreed to
submit to a polygraph examination.
18.  After thisexchange, thetrid judge offered to admonish the jury:

If you want me to admonish the Jury and unring the rung bell as you say, I'll be

more than happy to do that and then question the Jury whether they will follow

the Court's indructions to disregard any questions or reference to any possible

polygraph examinaion by anybody in this case, and then make a ruling depending

on how they respond, or would you rather just leave it done because I'm

convinced as of right now that that inference or reference in this trid is not

serious enough to judify the granting of a migtrid or result in some miscarriage

of judice It's rdaivey indgnificant in the context of this trid in my opinion.
Fagan's counsd responded to the trid judges offer by noting, “Your Honor, as to the choices
given, we have no choice at this time, but to not say anything further at this stage.” A procedural

default may not occur if the ingtruction would only serve to exacerbate the error. Vickery v.



State, 535 So. 2d 1371, 1380 (Miss. 1988).
T9. The Court of Appeds affirmed the judgment of the circuit court, opining that because
there was no tesdimony offered by the two clerks as to whether they took a polygraph
examination, no reversble error occurred. However, Presding Judge Southwick dissented,
gating:
Knowing tha the other clerks had cooperated and Fagan had not, knowing that
each clerk was in a amilar postion to have made the converson, and knowing
that there were some credibility choices to make that would lead to a guilty or
not guilty determination, the jury in reaching its verdict cannot reiably be sad
to have been untainted by this unquestionably inappropriste injection of the
polygraph examination point. The “nature of the eror and the circumstances
attendant to its disclosure’ are what lead us to conclude that reversa is required.
Weatherspoon, 732 So.2d at 163.
Fagan, 881 So. 2d at 861 (Southwick, P.J., dissenting).
10. This Court has hed that “any evidence pertaining to a witness's offer to takea
polygraph, refusa to take a polygraph test, the fact that a witness took a polygraph test or the
results of a polygraph test is inadmissible at triad by the State or by the defense”
Weatherspoon v. State, 732 So.2d at 163. Reversa is not automatic upon admisson of such
evidence. Id. Instead, what is important is the “nature of the error and the circumstances
attendant to itsdisclosure.” 1d.
11. This case was based etirdy upon circumgtantiad evidence, therefore, this Court must
gve grest weght to inferences. In reviewing the conviction, therefore, we mug view dl the

evidence, as wdl as dl reasonable inferences which may be drawn from the evidence, in the

light mogt favorable to the State. Jackson v. State, 815 So.2d 1196, 1202 (Miss. 2002). There



was no direct evidence linking Fagan to the converson of funds. Therefore, when the State, in
violation of the trid court’s pre-trial order and over repeated defense objections which were
sudtained by the trid judge, dicited testimony from its key witness that the other suspects had
cooperated, leading the jury most definitdly to infer that they had passed polygraph
examinations, the jury was thus adlowed to consider inappropriate evidence in a case which was
closgly balanced before such testimony was €licited. As in Weatherspoon, the “nature of the
eror and the circumgtances atendant to its disclosure’ lead us to conclude that reversd is
required in today’s case.

112.  In 0 finding, we are keenly aware of the fact that the triad judge who was there on the
scene to observe the jurors reaction to the polygraph testimony concluded that its effect on
the jury was “rdaivey insignificant.” We acknowledge that the trid judge is in a much better
postion to determine the effect of inadmissble testimony on the jury. Blocker v. State, 809
So.2d 640, 643 (Miss. 2002).  Thus, while we afford great deference to our trid judges
findings on such matters, such deference is not unfettered. We are constrained to find as a
matter of law, based on the record before us, that the learned tria judge in today’s case erred
in dlowing the polygraph evidence. Stated differently, inasmuch as most of the inadmissible
evidence came in after the trid court had sustained the defense objections, the tria court erred
in not granting the defendant’ s motion for a new trid based on thisinadmissible evidence.

CONCLUSION

113. We find tha Agent Earl Smith's tesimony regarding the polygraph examination, and
the subsequent questions by the prosecutor in vidlaion of the trial court’'s pretrial order and
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over repeated defense objections which had been sustained by the trid judge, congtituted
reversble error, thus, depriving Fagan of a fair tria. Therefore, we reverse the judgments of
the Court of Appeds and the Clarke County Circuit Court and remand this case for a new trid
congstent with this opinion.
114. REVERSED AND REMANDED.

WALLER AND COBB, P.JJ., GRAVES, DICKINSON AND RANDOLPH, JJ.,

CONCUR. SMITH, C.J., AND EASLEY, J., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J., NOT PARTICIPATING.



